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WISCONSIN STATE ASSEMBLY

PEGGY KRUSICK

STATE REPRESENTATIVE
TO: Debora Kennedy
FROM: Peggy Krusick
DATE: September 6, 2002

SUBJECT: Bill Drafting Request

Please draft a bill to allow the ombudsman program to enter the state’s residential care
apartment complexes.

Legislative Council Attorney Dick Sweet says this would require amending the definition
of "long-term care facility" in s. 16.009(1)(em), Stats. to include a residential care
apartment complex, as defined in s. 50.01(1d), Stats.

Dick says that under s. 16.009(4)(b), Stats., the ombudsman program has access to long-
term care facilities and residents and certain records; by amending the definition of "long-
term care facility" to include RCACs, they will also have access to those facilities and
residents and records of those facilities.

Just call with any questions. Thanks.

STATE CAPITOL, P.O. BOX 8952, MADISON, WI 53708 « (608) 266-1733 * FAX (608) 282-3697
3426 SOUTH 69TH STREET, MILWAUKEE, W1 53219 * (414) 543-0017
CAPITOL OFFICE TOLL FREE 1-888-534-0097
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2003 BILL

Cip

AN AcT ...; relating to: authorizing access by the long—term care ombudsman or

his or her representative to a client or resident in a residential care apartment

complex.

Analysis by the Legislative Reference Bureau

Under current law, the long—term care ombudsman or his or her designated
representative may enter a long—term care facility at any time, without notice, and
have access to clients and residents of the facility. “Long—term care facility” is
defined to be a nursing home,c;\éommunity—based residential facility,ii)lace in which X
care is provided under a continuing care contract?’swing bed in an acute care or
extended care facility, or an adult family home. The ombudsman or representative
may communicate in private with a client or resident, review records with consent
of the client or resident or his or her legal counsel, and have access to records of the
long—term care facility or of, @HFS concerning regulation of the long—term care #5
facility. Ctte decaciment 69 ettt ard Saoeity secuices

Also under current law, residential care apartméht complex€s are licensed and
otherwise regulated by DHFS. A “residential care apartment complex” is defined as
a place where five or more adults reside that consists of independent apartments,
each of which has an individual lockable entrance and exit, a kitchen with a stove,

- and-individual bathroom, sleeping and living areas, and that provides to a resident
~ not more than 28 hours per week of supportive, personal, and nursing services.

This bill expands the definition of a long—term care facility, for purposes of QQ
activities by the long—term care ombudsman or his or her designated representative,
to include resident care apartment complexes.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, répresehted in senate and assembly, do
enact as follows:

SEcCTION 1. 16.009 (1) (em)\)cif the statutes is created to read:

Vv
16.009 (1) (em) 7. A residential care apartment complex, as defined in s. 50.01
(1d).

(END)
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Kennedy, Debora

e e
From: Moran, Christian
Sent: Tuesday, March 25, 2003 5:40 PM
To: Schroeder, Susan
Cc: Morgan, Charlie; Sweet, Richard; Stoller, Jessica; Kennedy, Debora; Potaracke, George
Subject: April 1 Meeting

Sue:

As | mentioned in my voice mail, we're hoping to set up a meeting with you on Tuesday, April 1. The topic will be drafting
legislation in response to the Audit Bureau's review of nursing home and assisted living regulation.

People invited to the meeting will include Charlie Morgan and Jessica Stoller of the Fiscal Bureau; Dick Sweet of the
Legislative Council; Debora Kennedy of the Legislative Reference Bureau; George Potaracke of the Board on Aging, and
other aging advocates.

~More specifically, Peggy's interested in drafting a bill that would:

--require annual and unannounced inspections of assisted living facilities
--establish minimum nursing qualifications for inspectors of assisted living facilities
--allow ombudsmen to investigate complaints in RCACs.

Obviously given the budget deficit, it's necessary to draft a bill that requires no GPR dollars. Therefore, Peggy asked the
Fiscal Bureau to prepare a memo discussing possible non-GPR funding sources to support more assisted living inspectors
and ombudsmen positions. That memo is attached for your information.

Information we'd appreciate from the Department before a meeting includes:

--an estimate on how many more inspectors would be needed to inspect assisted living facilities annually, and the cost of
supporting these positions

--recommendations on nursing qualifications for inspectors of assisted living facilities

--an estimate on how much additional forfeiture revenue would be generated if assisted living facilities were inspected
annually

Thanks in advance for your help. We look forward to meeting with you on this issue.
Christian

Peggy Krusick's office
6-1733

00012.pdf
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Kennedy, Debora

From: - . Moran, Christian

Sent: Wednesday, March 19, 2003 1:53 PM
To: Kennedy, Debora

Subject: Information for Tuesday's meeting
Debora--

Again, the purpose of Tuesday's meeting is to discuss possible additions to LRB 0290/1, which would allow ombudsmen
into RCACs, and funding sources for the bill.

The attachments are:

--A fiscal bureau memo that discusses possible non-GPR funding sources to support more inspectors in long-term
care facilities and provide ombudsmen in these facilities.

--Peggy'’s testimony for an Audit Committee hearing on the Audit Bureau's recent review of the state's regulation of
nursing homes and assisted living facilities. (Here's the link to the full report:
http://www.legis.state.wi.us/lab/reports/02-21full.pdf ) This testimony outlines the key measures Peggy would like to
include in legislation to address the issues raised by the audit. The feasibility of including these measures in LRB-
0290/1 are what we will discuss Tuesday.

Hope this information is useful. Just call with any questions.
I'll call to confirm Tuesday's meeting as soon as | hear back from Fiscal Bureau.

Christian
6-1733

00012.pdf Krusick(audit
hearing)2-5-03.p...
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PEGGY KRUSICK

STATE REPRESENTATIVE
TO: Members, Joint Legislative Audit Committee
FROM: Peggy Krusick
DATE: February 5, 2003

SUBJECT: _ Written Testimony on Audit of Nursing Home and Assisted Living Facility Regulation

The Legislative Audit Bureau is to be commended for its excellent evaluation of the regulation of
Wisconsin nursing homes and assisted living facilities.

As primary requester of the audit, I am very pleased with the quality of the final report. The findings
confirm the results of the August 2001 Milwaukee Journal Sentinel investigation of the state’s long-

term care system that prompted my asking for this audit. I thank the Committee for approving my
request. '

It’s clear from the Audit Bureau’s evaluation that big improvements are needed in the oversight of
Wisconsin’s nursing homes and assisted living facilities.

Therefore, I plan to work with the Audit Committee, DHFS, aging advocates, the long term care
industry and all other interested groups on a reform package that addresses the serious issues raised in
the audit. Of course, given state budget constraints, all reforms implemented right now will need a

zero fiscal note. To meet this requirement, I am consulting with the Fiscal Bureau on funding options
that are budget neutral ($0 GPR).

The Audit Bureau’s report, including its excellent recommendations, will form the framework for

whatever statutory and rule changes are necessary to ensure that our most vulnerable residents get the
quality care they deserve. Key measures being considered so far include:

requiring more frequent and unannounced inspections of assisted living homes

giving the state ombudsman the authority and resources to investigate complaints from
residents of residential care apartment complexes

increasing the number of inspectors for assisted living homes
establishing minimum nursing qualifications for inspectors of assisted living homes
establishing penalties for non-payment of nursing home forfeitures

In closing, I again thank the Audit Committee for approving this audit and appreciate the hard work the
Audit Bureau staff put into preparing the final report. I am confident their effort will result in

measures that ensure quality long-term care for Wisconsin residents, regardless of whether they live in
a nursing home or assisted living facility.

STATE CAPITOL, .0, BOX 8952, MADISON, WI 53708 * (608) 266-1733 * FAX (608) 282-3697
3426 SOUTH 69TH STREET, MILWAUKEE, WI 53219 + (414) 543-0017
CAPITOL OFFICE TOLL FREE 1.888-534-0097




Legislative Fiscal Bureau |
~ One East Main, Suite 301 » Madison, WI 53703 » (608) 266-3847 « Fax: (608) 267-6873

February 4, 2003

TO: Representative Margaret Krusick
‘ Room 128 Nor;h, State Capitol

FROM: Jessica Stoller and Yvonne Onsager

~ Ombudsman Activities

SUBJECT: Long-Term Care Facilities -- Potential Fundihg‘ Sources td Increase Inspection and .

In résiabnse to your request, this memorandum discusses the feasibility of using non-GPR

funding sources to support additional positions to inspect long-term care facilities and provide .

ombudsman services to residents of these facilities.

In 2000-01, the Department of Health and Family Services (DHFS), Bureau of Quality

Assurance was authorized approximately 173.0 full-time equivalent positions, located in the
Department's regional offices, to conduct on-site inspections and to investigate complaints relating
to nursing homes and assisted living facilities. These staff are currently supported by GPR, license
and certification fee revenue, and federal funds available under medical assistance (MA) and the
federal social services block grant o ‘ '

Federal Civil Money Penalties. Federal civil money penalties are fines imposed for
violations of federal nursing home regulations. Revenue from federal civil money penalties may be
provided to the state, the federal government or both, depending on whether the nursing home is
certified to receive funding through MA, Medicare, or both. DHFS retains all revenue from this
source for violations incurred by MA-certified facilities. However, if a facility is certified to
provide services to both Medicare and MA enrollees, the penalty revenues are divided according to
the proportionate share of beds occupied by MA- and Medicare-funded residents. The state
received $644,900 in federal civil money penalties in 2001-02. ' -

. All revenue the state receives from federal civil money penalties is credited to an
appropriation that funds activities to protect nursing home residents. Under cuirent federal Iaw,

civil money penalties can be used to: (a).operate a nursing facility while a correction or closure is

pending; (b) assist in relocating residents to other facilities; (c) reimburse residents for items lost




~ while under the care of a facrhty, and (d) fund certain prlot projects that are approved by the federal ~

government

+ In 2002-03, DHFS budgeted $150,000 of this revenue to support its "value-added technical
assistance project.” Under this project, DHFS provides technical assistance. to nursing homes to
‘enable them to meet and surpass state and federal health and safety standards. The rest of this
revenue was budgeted to support DHFS costs mcurred for placmg nursmg homes with senous
~ health and safety problems in recelvershrp

- DHFS has mdlcated that it would be possible to use a portion of these funds to support

activities that would qualify as "resident protectlon efforts,” which could include supporting

additional mspector and ombudsman positions.

State Forfeiture Assessments. Forfeitures -are assessments on facilities that | irrolate

standards established in state, rather than federal, law. The forfeitures are collected by DHFS and

submitted to the State Treasurer for deposit in the common school fund. In 2001-02, approx1mately =

$1.6 million in nursing facility and $214,700 in assisted living forfeitures were issued. However,

the actual amount DHFS collects in any fiscal year may be significantly less than the amount due .

for several reasons. First, some assessments may not be collected from facilities that file for
‘bankruptcy. Second, a payment delay and arrangement may be established that does not require the
facility to make full payment of the forfeiture amount within the same year the forfeiture was

assessed. Third, forfeitures or deficiencies that are under appeal do not need to be paid within the -

- statutory time limit (10 days). Finally, if a facility home pays a forfeiture withiri 10 days and
waives its nghts to appeal its requrred forfe1ture amount is reduced by 35%.

S Under the reqmrements of Artxcle X, Section 2 of the Wrsconsm Constltutron, all revenue
deposited to the common school fund, including forfeiture assessments on nursing homes, supports
grants to .school districts to purchase instructional materials and library books and loans to local
governments. The fundmg is allocated to school districts based on their. proportronate populatlons

Basedon a 2001 review. of Jud1c1al rulings, Joint Legislative Council staff 1dent1ﬁed several
 limitations that restrict the Legislature's ability to direct forfeiture revenue from the common school
fund. In summary, the Council's staff concluded that the Legrslature may only divert nursing home
. forfeiture revenues away from the common school fund to support the actual costs of prosecuting
an offense, subject to judicial standards of reasonableness. In a December, 2002, evaluation of the
state’s regulation of nursing homes and assisted living facilities, the Legislative Audit Bureau

indicated that the Legislature could "consider amending current statutes so that a portion of the
“nursing home and assistéd living facility forfeitures assessed is directed to the Department [DHFS]

rather than the common school fund "

If a statutory change were made to d1vert a portron of these revenues to support the

assessment collection function, current staff that perform that functron could be reallocated to

increase the regulatory function.

- Page2




License and Certification Revenue. DHFS collects revenue to sixppprt its regulation
function by charging facilities a flat certification fee or a fixed amount per licensed bed that varies
according to the type of facility. For instance,. nursing homes are required to pay $6 per licensed
bed annually, while other inpatient health care facilities, such as hospitals, pay $18 per licensed bed.
Adult day care centers pay a fixed $100 fee every two years, while community-based residential

facilities are charged $306 plus $39.60 per resident every two years. Licensing and support service .

revenues currently support health facility plan and rule development activities, facility accreditation,
- capital construction and remodeling plan reviews, technical assistance, and associated licensing and
support costs. The following table lists select licensing and support revenues from 1997-98 to
2001-02. . . -

Licensi,r'xg‘ and Support Revenues
' 1997-98 to 2001-02

1997-98 ~ 1998:99 199900 200001 - 2001-02
 Assisted Living Facilities ~ $212,500  $344600  $667400  $742000° $1709.400
Home Health Agencies - 164,200 124,200 405,200 199,000 - 153,500
Health Facilities - - 140200 -~ 360900 © - 675600 = 365800 - 606600
Hospice Fees S _18700 19.300 13,100 2400 - 41100
Toal ~ $535,700 $849000  $1761400  $1,329200 $2,510,508 .

.*Excludes caregiver background checks and health facility plan review revenues.

| Additionai revenue could be generated to support facmty iné'pgctqr and ombudéman positions - -

" by increasing the cutrent licensing and certification fees assessed to long-term care facilities.

In its .Decemb'er, 2002, evaluation of the Department's fegulaﬁdn of nursing homes and
assisted living facilities, The Legislative Audit Bureau notes that the fees for CBRFs and adult

family homes were increased by 80% under 1999 Wisconsin Act 9 (the 1999-01 biennial budget

act). Further, as part of its 2001-03 budget request, DHFS requested an additional 60% increase in

 licensure fees for CBRFs and adult family homes and the same increase for adult day care facilities. .

At the time, DHFS estimated that the proposed rate increase would generate an additional $685,700

to fund an additional 9.0 inspector positions. The Department's request was not included in the

Governor's budget recommendations or considered by the Legislature during its budget
- deliberations. . : T ' . Co '

-Income Augmentation Funds. Ecome augmentation' funds are unantic':ipatcd federal funds

DHFS receives under Title IV-E (foster care), XIX (Medicaid), and XVII (Medicare) of the federal . .

Social Security Act as reimbursement for costs that were initially paid with state or local revenue,
or revenue from one of these sources that would not otherwise have been available had it not been
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for activities conducted to augment federal income. Begmnmg in 2001-02, income augmentation

funds also include additional federal MA-matchmg funds the state receives as reimbursement for
targeted case management services provided to children, who are. not eligible under Title IV-E, in
out-of-home care. These federal MA-maxchmg funds are deposited in the DHFS income

: augmentanon appropnanon and are referred to as targeted case management funds

‘In its December, 2002 meeting, the Joint Committee on Fmance did not take any action on
the income augmentation plan that was submitted to the Committee, Therefore, costs that were not
exclusively related to the operational costs of augmenting federal incomie or related to activities

- -previously approved by the Legislature and the Committee were not approved. This results in a

balance of $12,719,900 in available funds. There are no federal restrictions relating to the use of
income augmentation funds. Consequently, the state can use these funds for any purpose. Until the
funds are allocated, they will remain in the income augmentation appropriati'on in DHFS.

I hope that this information is helpful to you. Please do not hesitate to contact us 1f you need
any further assistance. : .

JLS/YMO/sas
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STATE OF WISCONSIN BOARD OF DIRECTORS

- C. Charles Arndt
BOARD ON AGING AND LONG TERM CARE . Charles Amdt
1402 Pankratz Street, Suite 111 Shoua Lee
Madison, WI 53704-4001 Eugene Lehrmann
Ombudsman Helpline (800) 815-0015 Ruth Ann Strozinsky
Medigap Helpline (800) 242-1060 Margaret Tollaksen
Fax (608) 246-7001 Louise Abrahams Yaffe
http://longtermcare.state. wi.us
: EXECUTIVE DIRECTOR

George F. Potaracke

A Proposal for Extending Long Term Care Ombudsman Program Services
" To Residents of Residential Care Apartment Complexes

Dating from the time when the concept of Residential Care Apartment Complexes (RCACs) was
first placed in Wisconsin statutes, there has been some degree of general support for the idea
of affording residents of these facilities the benefit of Long Term Care Ombudsman services.
Prior Legislatures have considered this proposal and rejected it, stating that the primary reason
for not expanding the advocacy services of the Ombudsman to RCACs was fiscal in nature.

The Board on Aging and Long Term Care has received numerous contacts from residents of
these facilities seeking advocacy assistance over the course of the past several years, and
complaints lodged with the DHFS office in charge of registering and certifying RCACs have been
steadily increasing. The department is unable, by statute and as a function of resources, to
attend to these complaints in the same way as complaints against nursing homes or CBRFs are
handled. It is apparent that there are many RCAC residents who would benefit greatly from
having Ombudsman services made available to them.

The number of facilities has been growing at a rapid rate since RCACs were first created as a
distinct provider type. [See Att. 1 & 2] From a starting point of 21 facilities registered or certified
during the first year (1997) to a current complement of 128 complexes (as of July 2002), the
increase in the availability of this sort of living arrangement for the elderly is a logical response
to growing demand created by an aging population and pressures exerted by declining capacity
of other provider types. Perhaps surprisingly, the distribution of these facilities is not focused -
exclusively in the Milwaukee region. /See Att. 3] While there are more facilities in the Southeast
corner of the state (40 of the total 128), there are 28 facilities in the Northeast (Green Bay/Fox
Valley) region, 25 in the Southern (Madison) region, and 23 in the Western (Eau Claire) region.
Even the far north is represented with a total of 12 facilities in that area. The total number of
facilities in each of the regions is generally consistent with the distribution of the general

population and it does not appear to be the case that local economic or other factors will slow
the growth trend any time soon. '

There are a total of 5,369 apartments spread across Wisconsin, the majority of which (perhaps

90%) are believed to be single-occupancy units. According to estimates from the DHFS
regulators, there may be as many as 5,800 total residents of RCAC a55|sted living apartments in
Wisconsin as of 30 Aug 2002.

ADVOCATE FOR THE LONG TERM CARE CONSUMER



The Long Term Care Ombudsman Program has, since it was evaluated by the Institute of

- Medicine in a 1995 study entitled Real Pegple, Real Problems, consistently asserted that the

optimum ratio of Ombudsmen to potential clients was 1 : 2,000. Using this figure, an additional
3.0 FTE would be needed statewide to permlt the staff of the Program.to adequately serve the
current RCAC population.

At a projected cost per FTE of $50,000 per year to account for salary, fringe benefit, and office
expenses, at least $150,000 will be required annually to support the extension of the Long
Term Care Ombudsman Program into the realm of Residential Care Apartment Complexes.

To fully fund this proposal, a per unit, per year fee would be assessed on all registered and
certified RCACs. This fee, initially set at $28 per unit, would be collected by DHFS from all RCAC
facilities and transferred to BOALTC. :
Total biennial cost of this program expansion would be $300,000 PR.

This proposal has been requested, and is supported by the Statewide Long-Term Care Council,
the Coalition of Wisconsin Aging Groups, and AARP of Wisconsin.
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Kennedy, Debora

From: Moran, Christian
Sent: Tuesday, June 24, 2003 2:22 PM
o Tor Kennedy, Debora
.. Subject: ’ Revisions to LRB 0290/1
Debora:

Attached are additions Peggy would like to make to LRB 0290/1. These provisions were prepared by Bill Donaldson at
BOALTC.

“Just call with any questions.
Christian

Peggy Krusick's office
6-1733

. ~ RCAC proposal.doc



- Create language in § 50.034(3)(e) to require posting of notice to residents of
availability of BOALTC Ombudsman advocacy services.
[ similar to language in § 50.035(6) and § 50.04(2v)(a) ]

- Create language in § 50.034 to establish a funding mechanism to support
advocacy by the Long Term Care Ombudsman Program in RCACs.

50.034(9) Assessment on occupied units.
(1) To fund the expense of providing Long Term Care Ombudsman Program
services to residents of residential care apartment complexes, there is
imposed on occupied units of each certified or registered facility, an
assessment that shall be deposited in a fund appropriated to DHFS and that
is $28 per calendar month per unit. The assessment shall be on the average
number of occupied units of a facility for the calendar month previous to the
month of assessment, based on the census computed and reported by the
facility and verified by the department.
(2) By the end of each month, each residential care apartment complex shall
submit to the department the average census and the amount due under
sub. (1) for each occupied unit of the residential care apartment complex for
the month preceding the month during which the census and payment are
~ being submitted. The department shall verify the census and, if necessary,
make adjustments to the payment, notify the facility of changes in the
census or payment and send the facility an invoice for the additional amount
due or send the residential care apartment complexes a refund.
(3) Sections 77.59 (1) to (5), (6) (intro.), (a) and (c) and (7) to.(10), 77.60
(1) to (7), (9) and (10), 77.61 (9) and (12) to (14) and 77.62, as they apply
to the taxes under subch. III of ch. 77, apply to the assessment under this
section.
(4) (a) The department shall levy, enforce and collect the assessment under
this section and shall develop and distribute forms necessary for levying and
collection.
(b) The department shall promulgate rules that establish procedures and
requirements for levying the assessment under this section.
(c) The funds collected as a result of this assessment are to be distributed
to BOALTC under a contract established between DHFS and BOALTC for the
purpose of providing Long Term Care Ombudsman Program advocacy
services to residents of residential care apartment complexes.
(5) (a) An affected residential care apartment complexes may contest an
action by the department under this section by submitting a written request
for a hearing to the department within 30 days after the date of the
department’s action. ' ,
(b) Any order or determination made by the department under a hearing as
specified in par. (a) is subject to judicial review as prescribed under ch. 227.



- Create language in § 50.034 to prohibit retaliation or discrimination against

residents who communicate with BOALTC or on whose behalf such
communication is made.

50.043(3)(f) No person may intentionally retaliate or discriminate against
any resident or employee who contacts or provides information to or on
whose behalf another person contacts or provides information to any

representative of the office of the long-term care ombudsman under s.
16.009 (4).



v

N . ,
State of Wisconsin |
2003 - 2004 LEGISLATURE - LRB-0290/F 2

[ /*y ) oTI= ) LP DAK:jldé'
—— . QS -

Chell
2003 BILL ([ 5CF o

______
",

T ™~
\ \{f o \Nm\

/ ) ,Wg,mg.ne C\ky\olms.ﬁ.u\

M&_ﬂ._&wdww_.txj.* A 0Ce u@z,l_,n éQ

opordnenTe N R0 o

Do QJI;CE_{\QL,;LL
G\,LDLJB“LEE\ ) OJ/\E' x{\,ﬂ\dtj(‘ag.u\_f
fa IR am_{ﬁ\wo{f LA oj:m

AN ACT to create 16.009 (1) (em)/of the statutes; relating to: authorizing access
\

by the long—term care ombudsman or his or her representative to a client or

J .
3 redident in a residential care apartment complex’

sis by the Legislative Reference Bureau
Under current law, the long—term care ombudsman or his or her designated
representative may enter a long-term care facility at any time, without notice, and
have access to clients and residents of the facility. “Long—term care facility” is
defined to be a nursing home, a community—based residential facility, a place in
which care is provided under a continuing care contract, a swing bed in an acute care
or extended care facility, or an adult family home. The ombudsman or representative
may communicate in private with a client or resident, review records with consent
of the client or resident or his or her legal counsel, and have access to records of the
long-term care facility or of the the Department of Health and Family Services _  °,
(DHF'S) concerning regulation of the long—term care facility. v Ceﬂ;’j v
Also under current law, residential care apartment complexes are hdckEéd|and t;[ﬂ 1
otherwise regulated by DHFS. A “residential care apartment complex” is defined as O
a place where five or more adults reside that consists of independent apartments,
each of which has an individual lockable entrance and exit, a kitchen with a stove,
and individual bathroom, sleeping and living areas, and that provides to a resident
not more than 28 hours per week of supportive, personal, and nursing services.
~ This bill expands the definition of a long—term care facility, for purposes of
activities by the long-term care ombudsman or his or her designated representative,

¥ to include vasi (care apartment complexes.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SEcTION 1. 16.009 (1) (em%f the statutes is created to read:
2 16.009 (1) (em) 7. A residential care apartment complex, as defined in s. 50.01
3 Ad. |

QV/A‘WW) (END)
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INSERT A

The bill imposes an assessment on each residential care apartment complex of
$28 per calendar month per occupied apartment, based on the previo&s month’s
census, which must be computed and reported by the complex to DHF'S) beginning

> with the month of March2004. The assessment must be enforced and collected by
DHFS and deposited in the general fund. The bill makes an appropriation of general
purpose revenues for expenditure by the'Board on Aging and Long—Term Care for
activities under the Long-Term Care Ombudsman Program“in residential care
J apartment complexes.

INSERT 2-3
SEcTION 1. 20.432 (1) (b)' of the statutes is created to read:

2 20.432 (1) (b) Activities in residential cdre apartment complexes. The amounts
3 in the schedule for long—term care ombudsman program activities in residential care
4 apartment complexes?/
5 SECTION 2. 50.034 (95 of the statutes is created to read:
6 50.034 (9) ASSESSMENT ON OCCUPIED APARTMENTS. (a) In this\é1bsection,
7 “complex” means a certified or registereci\{esidential care apartment complex.
8 (b) For the privilege of doing business in this state, there is imposed on all
-9 occupied apartments of a complex an assessment that shall be deposited in the
10 general fund and that is $28\£er calendar month per occupied unit. The assessment
11 shall be on the average number of occupied apartments of a complex for the calendar
12 month previous to the month of the assessment, based on a census computed and
13 reported by the complex to, and verified by, the department.\/
‘14‘ | (c) By the end of each mbnth, a complex shall submit to the department the
15 average census and the amount due under par. (a) for each occupied apartment of the
16 complex for the month preceding the month during which the census and payment
17

are being submitted. The department shall verify the census and, if necessary, make

%

X



5 © o I o cn(m')w N@,

12
13
14
15
17
18
19
90

21
22
23

24

25

LRB-0290/2ins

Q&,q— a 5 (o PAKIAE

adjustments to the payment, notify the complex of changes in the census or payment by
and send the complex an invoice for the additional amount due or send the complex
arefund.

v v

(d) Sections 77.59 (1) to (5), (6) (intro. ) (a) and (c) and (7 ) to (10) 77.60 (1) to
(7)‘/(9) and (10)\/77 61(9) and (12) to (14) and 77.62, as they apply to the taxes under
subch. IIT of ch. 77 :‘/apply to the assessment under this ‘ébsection.

(e) 1. The department shall enforce and collect the assessment under this
subsection and shall develop and distribute forms ﬁecessary for levying and
collection.

2. The department%hall promulgate rules that establish procedures and
requirements for levying the assessment under this subsection.

() 1. An affected complex may contest an action by the department under this
subsection by submitting a written request for a hearing to the department within
30 days after the date of the department’s action.

2. An order or determination made by the department under a hearing as
specified in subd. 1. is subject to judicial review as prescribed under ch. 227.\/

SECTION 3. Nonstatutory provisions.

(1) ASSESSMENTS ON RESIDENTIAL CARE APARTMENT COMPLEXES; RULES.

(a) The department of health and family services\s/hall submit in proposed form
the rules required under section 50.034 (9) (e) 2%f the statutes, as created by this
act, to the legislative council staff under séction\g27.15 (1) of the statutes no later
than the first day of the \{th month beginning after the effective date of this
paragraphf/

(b) Using the procedure under section 227 .24\4’ the statutes, the department

of health and family services may promulgate rules required under section 50.034

¥
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(9) (e) 2. of the statutes, as created by this act, f?r the period before the effective date
of the rules submitted under paragraph (a), %ut .not to exceed the period authorized
under section\427.24 (1) (¢) and (2) of the statutes. Notwithstanding section 227.24
(1) (a), (2) (b), and (33/<)f the statutes, thg/ pifadisicher

evidence that promulgating a rule under this paragraph as an emergency rule is

is nht required to provide

necessary for the preservation of the public peace, health, safgty, or welfare and is
not required to provide a finding of emergency for a rule pro ulgated under this

paragraph.

SECTION 4. Initial applicability.

(1) ASSESSMENTS ON RESIDENTIAL CARE APARTMENT OMPLEXES; RULES?/ The
treatment of section%/50.034 (9) of the statutes first applies fto a census computed and
reported by a\/residential care apartment complex for Marchs2004.

SECTION 5. Effective date.

v
(1) This act takes effect on March 1, 2004.
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To Representative Krusick:

v/
1. Clearly, the language proposed for s. 50.034 (9), which you provided me, was
modeled after s. 50.14, 2001 stats. The following are questions or comments about the
proposed language and the ways in which my draft differs from it:

. / :
a. Please note that 2003 Wisconsin Act 33 (the biennial budget act) changed s%0.14
to apply the assessment on all beds of a nursing home, n(\)/t Jjust occupied beds. Would
you be interested in making this change for s. 50.084 (9)"in this bill?

b. Although the proposed language states, as a reason for the assessment, “[T]o fund
the expense of providing Long Term Care Ombudsman Program services to residents
of residential care apartment complexes,” I instead adhered to “For the privilege of
doing business in this state,” which is standard language used for imposition of a tax.

c. Although the language proposed referred to deposit of assessment moneys “in a fund
appropriated to DHFS,” I understood the request to be providing money to the Board Y
on Aging and Long—Term Care for expanded advocacy. Therefore I created s. 20.432
(1) (b) (for the BOALTC), rather than an appropriation under s. 20.435 (for DHFS).
Since s. 20.432 (1) (b) is a sum certain, it will be essential to have a specific dollar figure
in the schedule; if you are aware of the exact amount I can insert it in a redraft, or it
can be done by amendment after introduction.

- 2. 1 did not include in this draft the language proposed to prohibit retaliation or

discrimination,; it is redundant to that in s. 50.07 (1) (e) and (em)':’stats., which apply
, to the subchapter as a Wh,(l'ea(of whijch s. 50.034,"stats., is a part), not just to nursing
homes. Also, the penalty under s.50.07 (2), stats., applies. However, this brings up
a separate point: s. 50.07 (1) (e) and (em), stats., prohibit intentional retaliation or
discrimination for “initiating, participating in, or testifying in an action for any remedy
authorized under this subchapter.” Section 50.09, stats. (rights of residents in certain
facilities) sets forth a number of rights of residents of nursing homes or
community-based residential facilities. Would you want residents of residential care
apartment complexes to be included in this section, so that their complaints could be
prosecuted?

3. Please note that I have put an effective date of March 1, 2004, on }Ms bill. The
delayed effective date is necessitated by the fact that s. 50.034 (9) (e) 2requires rules



—2_ LRB-0290/2dn
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promulgation for procedures and geQuirements for DHFS to collect the assessments.
In order to speed up the process,/A have authorized promulgation of emergency rules
without a finding of emergency Xif extension,“"\are allowed under s. 227.24 (2) (c) and
(2), these could be effective for a total of 270 days before permanent rules are
promulgated. If this bill does not pass before January 1, 2004, the date should be
changed accordingly. Does this comport with your intent?

Please let me know if you have questions or want any changes made to this draft.

Debora A. Kennedy
Managing Attorney
Phone: (608) 266-0137
E-mail: debora.kennedy@legis.sthte.wi.us

/
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August 1, 2003 -

To Representative Krusick:

1. Clearly, the language proposed for s. 50.034 (9), which you provided me, was
modeled after s. 50.14, 2001 stats. The following are questions or comments about the
proposed language and the ways in which my draft differs from it:

a. Please note that 2003 Wisconsin Act 33 (the biennial budget act) changed s. 50.14
to apply the assessment on all beds of a nursing home, not just occupied beds. Would
you be interested in making this change for s. 50.034 (9) in this bill?

b. Although the proposed language states, as a reason for the assessment, “[T]o fund
the expense of providing Long Term Care Ombudsman Program services to residents
of residential care apartment complexes,” I instead adhered to “For the privilege of
doing business in this state,” which is standard language used for imposition of a tax.

c. Although the language proposed referred to deposit of assessment moneys “in a fund
appropriated to DHFS,” I understood the request to be providing money to the Board
on Aging and Long—Term Care for expanded advocacy. Therefore I created s. 20.432
(1) (b) (for the BOALTC), rather than an appropriation under s. 20.435 (for DHFS).
Since s. 20.432 (1) (b) is a sum certain, it will be essential to have a specific dollar figure
in the schedule; if you are aware of the exact amount I can insert it in a redraft, or it
can be done by amendment after introduction.

2. I did not include in this draft the language proposed to prohibit retaliation or
discrimination; it is redundant to that in s. 50.07 (1) (e) and (em), stats., which apply
to the subchapter as a whole (of which s. 50.034, stats., is a part), not Jjust to nursing
homes. Also, the penalty under s. 50.07 (2), stats., applies. However, this brings up
a separate point: s. 50.07 (1) (e) and (em), stats., prohibit intentional retaliation or
discrimination for “initiating, participating in, or testifying in an action for any remedy
authorized under this subchapter.” Section 50.09, stats. (rights of residents in certain
facilities) sets forth a number of rights of residents of nursing homes or
community—based residential facilities. Would you want residents of residential care
apartment complexes to be included in this section, so that their complaints could be
prosecuted?

3. Please note that I h‘ave put an effective date of March 1, 2004, on this bill. The
delayed effective date is necessitated by the fact that s. 50.034 (9) (e) 2. requires rules
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promulgation for procedures and requirements for DHF'S to collect the assessments.
In order to speed up the process, I have authorized promulgation of emergency rules
without a finding of emergency — if extensions are allowed under s. 227.94 (2) (c) and
(2), these could be effective for a total of 270 days before permanent rules are
promulgated. If this bill does not pass before January 1, 2004, the date should be

changed accordingly. Does this comport with your intent? Do you want an immediate
effective date for s. 16.009 (1) (em)?

Please let me know if you have questions or want any changes made to this draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E—mail: debora.kennedy@legis.state.wi.us



Kennedy, Debora

change.

From: Moran, Christian

Sent: Monday, August 25, 2003 1:50 PM
To: Kennedy, Debora

Subject: Revisions to LRB 290/2

Debora--

Below are answers to the questions you posed in your drafter's note for this bill draft. The only question that remains is in
#3, where you ask if there should be an immediate

effective date for s. 16.009 (1) (em). What is the benefit of doing this? If you believe this is a good idea, please make this

‘Finally, please add a provision that requires RCACs to post notices informing residents of the availability of ombudsman

services.
Bill Donaldson says the citations to the existing "notice" language are

50.035(6) for CBRFs
50.04(2v)  for Nursing Homes

Thanks. Please call with any questions.

_ Christian
"~ .6-1733

1. Clearly, the language proposed for s. 50.034 (9), which you provided me, was
modeled after s. 50.14, 2001 stats. The following are questions or comments about the
proposed language and the ways in which my draft differs from it:

a. Please note that 2003 Wisconsin Act 33 (the biennial budget act) changed s. 50.14

~* -to apply the assessment on all beds of a nursing home, not just occupied beds. Would
*. ‘you be interested in making this change for s. 50.034 (9) in this bill?

Yes.

b. Although the proposed language states, as a reason for the assessment, “[Tlo fund
the expense of providing Long Term Care Ombudsman Program services to residents
of residential care apartment complexes,” | instead adhered to “For the privilege of
doing business in this state,” which is standard language used for imposition of a tax.

This is fine.

c. Although the language proposed referred to deposit of assessment moneys “in a fund
appropriated to DHFS,” | understood the request to be providing money to the Board

on Aging and Long-Term Care for expanded advocacy. Therefore | created s. 20.432
(1) (b) (for the BOALTC), rather than an appropriation under s. 20.435 (for DHFS).
Since s. 20.432 (1) (b) is a sum certain, it will be essential to have a specific dollar figure
in the schedule; if you are aware of the exact amount | can insert it in a redraft, or it

can be done by amendment after introduction.

. The exact amount is not yet known.

2. 1 did not include in this draft the language proposed to prohibit retaliation or

- discrimination; it is redundant to that in s. 50.07 (1) (e) and (em), stats., which apply

to the subchapter as a whole (of which s. 50.034, stats., is a part), not just to nursing
homes. Also, the penalty under s. 50.07 (2), stats., applies. However, this brings up
a separate point: s. 50.07 (1) (e) and (em), stats., prohibit intentional retaliation or
discrimination for “initiating, participating in, or testifying in an action for any remedy

1



~ authorized under this subchapter.” Section 50.09, stats. (rights of residents in certain

facilities) sets forth a number of rights of residents of nursing homes or
community-based residential facilities. Would you want residents of residential care
apartment complexes to be included in this section, so that their complaints could be

' “prosecuted?

. Yes.

3. Please note that | have put an effective date of March 1, 2004, on this bill. The
delayed effective date is necessitated by the fact that s. 50.034 (9) (e) 2. requires rules
promulgation for procedures and requirements for DHFS to collect the assessments.
In order to speed up the process, | have authorized promulgation of emergency rules
without a finding of emergency - if extensions are allowed under s. 227.24 (2) (c) and

 (2), these could be effective for a total of 270 days before permanent rules are
.. promulgated. If this bill does not pass before January 1, 2004, the date should be

changed accordingly. Does this comport with your intent? Do you want an immediate
effective date for s. 16.009 (1) (em)?

The delayed effective date is fine. What is the benefit of having an immediate
effective date for s. 16.009 (1) (em)?



